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PETITION FOR A WRIT OF CERTIORARI

Text
PART I

CONSTITUTIONAL AMENDMENT UNDER QUESTION [*2] 

The 16th Amendment

The Congress shall have power to lay and collect taxes on incomes, from whatever source 
derived, without apportionment among the several States, and without regard to any census or 
enumeration.

 QUESTIONS PRESENTED

I. Did the Third Circuit err in holding that the 16th Amendment removed gross receipts from the 
regulation of the apportionment Articles of the Constitution, even though the Supreme Court in 
the Brushaber v. Union Pacific R. Co., 240 U.S. 1 (1916) case specifically ruled that the two 
great regulations on Congress' broad taxing power are to be maintained.

II. Did the Third Circuit err in its interpretation of Rev Rule 99-7(2) that Petitioner was only a 
customer at various supply houses, and did not work or perform services even though that Rule 
merely requires Petitioner be "in any location where he works on a regular basis."
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 PARTIES TO THE PROCEEDING

1. The Petitioner filed a tax return in 2005 and 2006 reporting income from labor.

2. The Respondent Commissioner issued a Deficiency Notice voiding deductions, inter alia, for: 
 [*3] 

A. Travel from Petitioner's home to temporary work locations;

B. Research material from 2001-2005 which Petitioner deducted for a book series.3. The 
Tax Court upheld the Deficiency Notice.

4. The Petitioner appealed to the Third Circuit Court of Appeals, asserting the additional ground 
that the tax on gross revenues is unconstitutional, based on the Supreme Court decision in 
Brushaber v. Union Pacific R. Co., 240 U.S. 1 (1916).

 5. The Third Circuit held that the Petitioner's constitutional argument was frivolous, citing their 
own decision in United States v Connor 898 F2d 942, and upheld the Trial Court ruling on the 
other two grounds of appeal.

6. Petitioner applied to the Third Circuit for a rehearing, which application was denied.

OPINIONS BELOW

1. The Judgment of the United States Court of Appeal dated June 3, 2013 (see Appendix D).

2. The Opinion of the United States Tax Court dated July 11, 2011 (see Appendix E).

 STATEMENT OF JURISDICTION

The judgment of the Court of Appeals was entered on June 3, 2013, and reconsideration was 
summarily denied on July 26, 2013. This action [*4]  is brought under 42 U.S.C. § 1983 and 
raises a substantial federal question of Constitutional interpretation. Jurisdiction is therefore 
proper under 42 U.S.C. § 1983 and also under 28 U.S.C. § 1331. Appellate jurisdiction is 
conferred on this Court under Article III § 2 cl. 2 of the United States Constitution.

The Petition is filed pursuant to the 2010 Supreme Court Rule 10 (c):

A United States court of appeals has decided an important question of federal law that conflicts 
with relevant decisions of this Court.

SUMMARY OF THE ARGUMENT

1.This Court should reverse the Third Circuit's decision that the 16th Amendment enabled 
Congress to tax 'gross receipt' type revenue directly without apportionment.

2. Pursuant to the Constitution, Congress has a broad power to tax, but that broad power to tax 
is subject to two critical regulations:  Direct Taxes are to be apportioned, per art I., 2, cl. 3; 
Indirect Taxes are to be uniform in all states, art. 1, 8, cl. 1

3. In 1894 Congress passed legislation taxing "income from real estate and personal property." 
The tax was moved out of [*5]  indirect and into direct category by the Supreme Court in Pollock 
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v. Farmers' Loan & Trust Co., 157 U.S. 429 (1895) and declared unconstitutional since the tax 
was not apportioned. This meant that the wealth of land barons who earned huge profits from 
protective tariffs would be sheltered from taxation. The public demanded an amendment to the 
Constitution to reverse the effect of the Pollock Court ruling.

4. Congress passed the Corporate Tax Act in 1909, and the Income Tax Act of 1913 which 
taxed "income" from corporate dividends and other personal property indirectly (and not gross 
receipts from services). Congress also passed the 16th Amendment to move this  particular 
form of tax back into the class of indirect income permanently. That Amendment reads "to 
collect taxes on incomes...without apportionment," and therefore was expressly limited to 
indirect taxes.

5. The matter came before the Supreme Court in the 1916 Brushaber case, wherein the 
Supreme Court held that the two Articles regulating Congress's taxation power were to be 
maintained; further, that this regulation of Congress' broad taxing power "has never been 
questioned."

6.  [*6]  The Third Circuit has ignored (or does not understand) this holding, and has erroneously 
read the 16th Amendment to remove the apportionment regulation from direct taxes, and 
accordingly their decision should be reversed.

 ARGUMENT

1. The Constitution limits Congress to certain legislative powers, inter alia, a broad power to tax. 
The repeating of that principle by the Third Circuit, and their citation in their U.S. v Connor 
decision of the same principle in Commissioner v. Glenshaw Glass Co., 348 U.S. 426, 430-31, 
75 S.Ct. 473, 99 L.Ed. 483 (1955) only repeats a principle that has never been questioned.

2. That this broad taxing power is regulated by two Articles in the Constitution, has also never 
been questioned (see Supreme Court holding below at #11) :

A. If the tax is direct, then the tax must be apportioned.

B. If the tax is indirect, then the tax must be uniform in all states.3. Accordingly, the first task 
the court faces is to determine if the tax is direct or indirect.

 4. At the time of the passage of the Income Tax Act of 1913, and the 16th Amendment that 
same year, a wage tax (or tax on [*7]  the revenue itself) was understood to be a direct tax, while 
a tax on income from real estate and personal property were understood to be indirect. A tax "on 
gross receipts" and an income tax on profits were mutually exclusive terms.

5. This was well set forth by Adam Smith in his Wealth of Nations. The general rule is that 
whenever a tax is on gross receipts, or as Adam Smith said, "on the revenue" of something, the 
tax is direct. This is true because a gross receipts tax diminishes the value of the thing taxed. 
The tax falls directly on the thing taxed. Whereas an income tax, which taxes only the gains and 
profits (net income) of a source of income, does not diminish the underlying source of the 
income. 'Income' is that which can be severed from the source without diminishing the source. 
An 'income' tax diminishes only the  income flowing from the source. The source of the income 
remains whole.
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6. Thus the "income" subject to the Income Tax Act of 1913 and the 16th Amendment was 
limited to "income from real estate and personal property," since these sources are not 
diminished by the tax. The 16th Amendment enables Congress to "tax incomes...without 
apportionment".  [*8]  ..that is, indirectly, albeit from whatever source derived.

7. The history of the 16th Amendment is rooted in a classification error back in the 1890's. 
Historically, taxes on the land itself were treated as a direct tax. The income from the land, being 
a product of the feudal system, was also treated as part of the land. However, in America, great 
wealth had begun to be amassed by relatively few families whose businesses were protected 
from international competition by protective tariffs. Their land was being rented out for profit, 
forming an income (money)  different from the feudal system. In this new system of finance, a 
tax on the increase in the value of the land might still be direct, but a tax on the income there 
from as rents, or eventually from corporate activity (dividends) began to look more like an 
indirect income where, according to Adam Smith, the source (real estate and personal property) 
was not diminished by the tax.

8. In 1894, Congress passed an Income Tax Act on gains from real estate and personal 
property. Part of that Act was challenged in Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429 
(1895) 157 U.S. 429 where the Supreme [*9]  Court adhered to the old feudal rules where the 
tax on "income from real estate and personal property" was considered a direct tax and thus 
subject to the apportionment regulation articles of the Constitution. The Tax Act was struck 
down as unconstitutional.

 9. The result was that landed financial barons could accumulate wealth without being taxed 
indirectly. The uproar from the public led to the call for the 16th Amendment in order to move 
"Income from real estate and personal property" back into the indirect class, so that no future 
court could again move "Income" from this source over into the direct tax class.

10. The 16th Amendment came before the Supreme Court in Brushaber v. Union Pacific R. Co., 
240 U.S. 1 (1916). Counsel for Congress argued that the definition of "Income" should include 
all receipts "from whatever source" without apportionment. The Supreme Court disagreed:

"But it clearly results that the proposition and the contentions under it, if acceded to, would 
cause one provision of the Constitution to destroy another; that is, they would result in 
bringing the provisions  of the Amendment exempting a direct tax [*10]  from apportionment 
into irreconcilable conflict with the general requirement that all direct taxes be apportioned. 
Moreover, the tax authorized by the Amendment, being direct, would not come under the 
rule of uniformity applicable under the Constitution to other than direct taxes and thus it 
would come to pass that the result of the Amendment would be to authorize a particular 
direct tax not subject either to apportionment or to the rule of geographical uniformity, thus 
giving power to impose a different tax in one state or states than was levied in another state 
or states.

This result, instead of simplifying the situation and making clear the limitations on the 
taxing power, which obviously the Amendment must have been intended to 
accomplish, would create radical and destructive changes in our constitutional system and 
multiply confusion." [240 U.S. 1, 12-13]
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 11. The Supreme Court went on to confirm that, post the 16th Amendment, the regulations of 
apportionment and uniformity on the Taxing Power of Congress would continue:

"Again, it has never moreover been questioned that the conceded complete and all-
embracing [*11]  taxing power was subject, so far as they were respectively applicable, to 
limitations resulting from the requirements of: (1) art. 1, 8, cl. 1, that 'all duties, impost and 
excises shall be uniform throughout the United States, and to the limitations of (2) art I., 2, cl. 3 
'direct taxes shall be apportioned among the several states,' and of (3) art 1, 9, cl. 4, that 'no 
capitation, or other direct, tax shall be laid, unless in proportion to the census or enumeration 
hereinbefore directed to be taken."

12. The Supreme Court concluded then that the purpose of the 16th Amendment was to place 
"Income from real estate and personal property" back into the class of indirect tax to which it 
inherently belonged, correcting the  error of the Pollock Court, while maintaining the limitations 
on Congress's broad power to tax:

"Second, that the contention that the Amendment treats a tax on income as a direct tax although 
it is relieved from apportionment and is necessarily therefore not subject to the rule of uniformity 
as such rule only applies to taxes which are not direct, thus destroying the two great 
classifications which have been recognized and [*12]  enforced from the beginning, is also 
wholly without foundation since the command of the Amendment that all income taxes shall 
not be subject to apportionment by a consideration of the sources from which the taxed income 
may be derived forbids the application to such taxes of the rule applied in the Pollock case by 
which alone such taxes were removed from the great class of excises, duties, and imposts 
subject to the rule of uniformity, and were placed under the other or direct class.

 This must be unless it can be said that, although the Constitution, as a result of the 
Amendment, in express terms excludes the criterion of source of income, that criterion yet 
remains for the purpose of destroying the classifications of the Constitution by taking an excise 
out of the class to which it belongs and transferring it to a class in which it cannot be placed 
consistently with the requirements of the Constitution. Indeed, from another point of view, the 
Amendment demonstrates that no such purpose was intended, and, on the contrary, shows that 
it was drawn with the object of maintaining the limitations of the Constitution and 
harmonizing their operation." [240 U.S. 1, 18-19] [*13] 

13. So here is the Supreme Court authority supporting Petitioner's claim that the Third Circuit 
has erred in not maintaining these two regulations on the broad taxing power of Congress, a 
principle upheld again by the  Supreme Court in their interpretation of the 16th Amendment later 
in 1916:

"By the previous ruling (Brushaber), it was settled that the Sixteenth Amendment conferred no 
new power of taxation, but simply prohibited the previous complete and plenary power of income 
taxation, possessed by Congress, from the beginning, from being taken out of the category of 
indirect taxation, to which it inherently belonged."

The Chief Justice of the Supreme Court Stanton v. Baltic Mining Co. 240 US 103, at 112 
(1916)

2013 U.S. S. Ct. Briefs LEXIS 5570, *10

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-6VS0-003B-H2GX-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-6VF0-003B-H2F9-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-6VF0-003B-H2F9-00000-00&context=


Page 7 of 8

14. Finally two years after Brushaber, the Supreme Court specifically stated that the term 
"income" was not broadened to "all receipts" by the Tariff Act of 1913:

"We must reject in this case (Tariff Act of 1913), as we have rejected in cases arising under the  
Corporation Excise Tax Act of 1909, the broad contention submitted in behalf of the government 
that all receipts - everything that comes in - are [*14]  income within the proper definition of the 
term 'gross income', and that the entire proceeds of a conversion of capital assets, in whatever 
form and under whatever circumstances accomplished, should be treated as gross income. 
Certainly the term 'income' has no broader meaning in the 1913 act than in that of 1909 (see 
Stratton's Independence v. Howbert 231 U.S. 399, 416) and for the present purpose we assume 
there is no difference in its meaning as used in the two acts.

Peck & Co. v. Lowe
247 U.S. 165, 172 (1918)

CONCLUSION

Both in the Brushaber Case (and in the Stanton Case) the Supreme Court held that the 16th 
Amendment created no new class of taxes, and that income taxes (on unearned income,  gain 
or profit from real estate and personal property) were inherently indirect taxes. Whereas income 
taxes on wages and salaries are direct and required by the Constitution to be apportioned. Thus, 
the 16th Amendment did not give Congress any new power, nor did it create a new class of 
taxation, nor did it grant to Congress power to impose any type of direct tax on wages without 
apportionment.

A more careful review of the history [*15]  of the 16th Amendment (which the Third Circuit failed 
to undertake) reveals that the 1894 Income Tax Act (and subsequent Pollock decision), the1909 
Corporate Tax Act and The 1913 Income Tax Act all dealt with INCOME from real estate and 
personal property (corporate bonds and dividends) and not with gross receipts which are still 
subject to the apportionment regulation. All attempts by Congress in any post 16th Amendment 
tax legislation (e.g. the 1934 Income Tax Act and its  amended version in 1985) that attempt to 
expand the definition of 'income' beyond indirect income from real estate or personal property 
runs afoul of the apportionment regulation of the Constitution and must be struck down as 
unconstitutional.

Moreover, Congress' broad taxing power is prevented by the regulating Articles of the 
Constitution from taxing 'revenues on the source' without apportionment, and Congress cannot 
itself remove said Constitutional restriction without making a mockery of that very Constitution, 
as the Brushaber court confirmed.

To hold that Congress could do this would be to argue, as the Third Circuit has done, that the 
people in 1913 were clamoring to have their own [*16]  revenues taxed without apportionment, 
rather than taxing the heretofore untaxed wealth of the landed class of financial barons.

 Accordingly, this court should reverse the decision of the Third Circuit, and restore the 
protection of the Constitution to the People.

PART II
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1. The Third Circuit erred in holding that Petitioner was a mere customer at supply houses, and 
therefore did not qualify for the exemption provided in Revenue Rule 99-7(2) that allows 
deduction for mileage from home for taxpayers who "work or provide services" on a regular 
basis at such a place of business.

2. The history of the Revenue Rulings from 90-23 to 99-7 show a change in language, from "a 
regular place of business" in Rule 90-23, to "any place where the Taxpayer performs work or 
services."

 3. Clearly, when a customer goes to a Home Depot and purchases an item for personal use, 
that customer cannot deduct their miles back to their home; however a Contractor can make that 
same drive and purchase a bolt, then deduct his mileage to the temporary jobsite because he IS 
working when he is at the Home Depot.

4. If the Contractor proves that he makes these purchases [*17]  on a regular basis, as Petitioner 
did in Exhibits 17-J and 18-J , then logically he has proven that he is working at Home Depot on 
a regular basis. Is Home Depot not "any place?"

5. The ruling would be fair on three grounds:

A) The Contractor with temporary jobsites (under one year) can never move closer to any jobsite 
to save the commuting expense;

 B) The current rules governing deduction for mileage driven from home provide an exception for 
when the Contractor travels a distance to a jobsite, but that distance is not delineated in the Tax 
Code.

C) Contractors who are required to haul materials and necessary tools are not fully 
compensated for wear and tear to their construction vehicles that normal commuters do not 
suffer.

This court should reverse the decision of the Third Circuit and thereby establish a rule for every 
General Contractor in America whose job description requires them to make purchases at 
supply houses on a regular basis, whereby their mileage from their homes to temporary jobsites 
is deductible under Revenue Rule 99-7 (2).

[SEE ATTACHMENTS IN ORIGINAL]
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