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.S OIS TRICT COURT
IN THE UNITED STATES DISTRICT COURT _ UISTRICT OF N.H.
FOR THE_DISTRICT DISTRICT OF NEW HAMPSHIRE | /-5

004 FEB -b A I+ Sb

KENT E. HOVIND

PLAINTIFF / PETITIONER,

V8.

caseno. /-/ L/’fp—é}

FCI BERLIN

WARDEN — RESPONDENT / DEFENDANT.

PETTIION FOR WRIT OF HABEAS CORPUS

Comes now, the Plaintiff / Petitioner, KENT E HOVIND

Pro .Se, and ﬁlcs this Pchtlon for Writ of Habeas Corpus.- To support -this Petition, .the
Plamtxﬁ‘/Pentmner shows the court the following:

(1)

KENT E, HOVIND Hereaﬁ‘cr know as “Pctmoncr" is scrvmg a

3}

" sentence of 120 months from the United States Dlstnct Court of Northern. D}.st. Florlda

for “Structuring and other Tax Offenses.

The Petitioner has a projected release date of August 11th,2015 via

good conduct time.
(2)
The Second Chance Act of 2007 (Hereinafter referred to as the “THE ACT™) Pub. L. No.

110 ~ 199, was signed into law April 9, 2008. Among its many provisions, the Act changes the
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Federal Bureau of prisons’ statutorSI authorities for making pre-release Residential Re-Entry

Center (RRC) placement decisions.

The following statutes are affected with the Act: 18 U.S.C. § 3621 and 18 U.S.C. §
3624 (c).

The Act, furtber titled as the Community Safety throueh Recidivism Prevention shows

the following:

L. 15 to 27 percent of prisoners released expect to go to homeless shelters (Page 5,

Section 9, lines 17-19 ):

2. Transitional job programs have proven to help people with criminal records to

successfully return to the workplace and to the community, and therefore can reduce recidivism.
(See Page 8, Section 19, l_ines 9-12);

3. .Assisting. offenders in securing permanent housing upon release or following & stay in

transitional housing ( See Page 13, Section 7, lines 1-3); and

4, Faciliﬁting and encouraging timely and complete payment of restitution end fines by

offenders to victims and the community (See Page 17, lines 4-6).

The Act further states, “The- Director of the Bureau of Prisons shall to the extent
pracncable ensure that a pnsoner servmg a.term of unpnsonment spends a pomon of the. final E
months of such term (not to excced 12 months) under condmons that wﬂl aﬂ'ord the pnsoner a
reasonable opportunity to adjust to and prepare for the priso‘ncr’s reentry int;) the community.
Such conditions may include a community correctional facility.” See Act, pages 107 — 108,
Section 1, lines 1 - 5). .

On April 14, 2008, five days after the President signed the legislation into law; the

Department of Justice issued a “Memorandum for Chief Executive Officers” from Joyce K.




Conley, Assistant Director Correctional Programs Division, and Kathleen M. Kenney, Assistant
Director/General Counsel on Pre-Release Residential Re-Entry Center Placements following the
Second Chance Act of 2007. This memorandum shows the following: (See Attached).

" 1. The pre-release RRC place timeframe is increased to a maximum allowable 12

months. There is no percentage of “term to be served” limitations. See 18 U.S.C. § 3624 (c) (1)
(amended).

2. The Act requires that pre-release RRC placement decisions be made on an individual
basis in every inmate’s case, according to new criteria in U.S.C. § 3624 (c) (6) (amended). Asa

result, the Bureau's categorical timeframe limitations on pre-release community confinement

found at 28 C.FR. §§ 57020 and 570.21, are no longer applicable, and must no longer be

followed. , o

3.- With minor adjustments, staff should make inmates’ pre-;-eleasc RRC placement
decisior on an individual basis uéing current Bureau policy, Program Statement No. 7310.04,
Communi 'éom0ﬁ6ns Ccﬁtcr CCC utjli;zaﬁon and Transfer ‘Procedure :(12/.16/1 998),
(hereinafter referred to as PS 7310.04).

- 4. Because the Act increases the- maximum available pre-rclease RRC placement
timeframe to 12 months, Bureau staﬁ" must review inmates for pre—lcasc RRC 'placcments earlier
than prowded in PS 7310 04 Spccxﬁcally, inmates must now be rev1ewcd for pre-release RRC
placements 17-19 months before their prbjectcd release dates.

5. The Act requires that inmates be individually considered for pre-release RRC
piacements using the following five-factor criteria from 18 U.S.C. § 3621 (b):

(1) The resources of the facility contemplated;

(2) The pature and circumstances of the offense;




{3) The history and characteristics of the prisoner;
(4) Any statement by the court that imposed the sentence;

(&) Concerning the purpose for which the sentence to imprisonment was

determined to be warranted or;

(b) recommending a type of penal or correctional facility as appropriate;
and
(5) Any pertinent policy statement issued by the U.S. Sentencing Commission.
Assessing inmates under the above criteria necessarily includes continuing to consider

the more specific, and familiarly, correctional management criteria found in PS 7310.04,
including, but not limited to, the inmates needs for services, public safety, and the necessity of
the Bureau to manage it’s inmate population responsibility. In doing so, staff must not view .x\é{xy
of the cﬁten'a listed ‘in PS 7310.04, especially Sections 9 and 10, or any other policy,"as
automat:cally precluding "an inmate's pre-release RRC placcmclrL Rather, in accordance with
the Act, cach individual inmate's pre-release: RRC decision must be analyzed and supported+
under the five-factor criteria. Additionally the Act requires staff to ensure that each prc—rglcasc
RRC placement decision is “of sufficient duration to provide the greatest likelihood of sudcessful -
remlegranon into the community. - ‘See.18 U.S.C.§ 3624:(c).(6) (C) (amended) This‘means: thc h
Bureaw staff must approach cvery individual inmate’s assessment with the understandmg *that
he/she is now eligible for a maximum of 12 months pre-release RRC placcrnent Provisions in
PS 73.1004 that reflect any other possible maximum timeframe must be ignored.

(6)  While the Act makes inmate’s eligible for a maximurn of 12 months pre-

release RRC placement, Bureau experience reflects inmate’s pre-release RRC needs can usually

be accommodated by a placement of six months or less. Should staff determine an inmate’s pre-




release RRC placement may require greater than six months, the Warden must obtain the
Regional Director’s writien concwrence before submitting the placement to the Community
Corrections Manager. (See attached memorandum dated April 14, 2008 from Joyce K. Conley
to Chief Executive officers).
On July 15, 2008 before the U.S. Sentencing Commission at 2 Symposium in Washington
DC, the Bureau of Prisons Director, Harley Lappin stated that although Congress had passed the
Second Chance Act allowing an inmate to.spend up to 12 months in an RRC not to expect any
mass movement to the halfway houses. Our rescamb‘\speaking of the BOP’s, indicate that any
time in an RRC beyond six months is not productive. He further testified that it was cheaper for
him to house an inmate in a-low security prison than it was to place an inmate in a halfway
house/RRC.
. (3) |
The Scntcncing Reform Act, 18 1.S.C..§ 3621 (b), governs the BOP:s ‘assignment of -
*- prisoners to their piace of imprisonment, as well as within the Federal Penal system. “A.n analysis
begins with the Act, and “where thé statutory language provides a clear answer, it ends there as

well.”. See-Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 438,119, S.Ct:- 775, 142 L.Ed.2d 881
(1999).. -

e Te v e

The Act emﬁloys the wsrd “shall,” and tims‘ ot;ligcs the BOP 'tc; “cnsuTé‘t;at a prisoner
serving a term of imprisonment spends a portion of the final months of such t;mn (not to exceed
12 months), under conditions that will afford the prisoner, a reasonable opportunity to adjust to
and prepare for the prisoners reentry into 'the community. Such conditions may include a

community correctional facility. “(See Act pages 107 — 108, Section 1, lines 22 —25), 18 US.C.
§ 3624 (c) (1) (amended) attached.
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In reviewing 18 U.S.C. § 3621 (b), the BOP has the authority to designate an inmate’s
place of confinement. However, that discretion is guided by five factors: (1) The resources of
the fecility contemplated; (2) The nature and circumstances of the offense; (3) The history and
characteristics of the prisoner; (4) Any statement by the court that imposcd.the sentence; and (5)
any pertinent policy statement issued by the Sentencing Commission pursuant to .28 U.S.C. §994
(8) (2). In reviewing these five factors under the statute, congress used the word “and” rather

than-“or” to unify it’s five concerns. All of the listed-factors must be considered. See Fults v.

Sanders, 442, F.3d 1099 m 1092 (8% Cir. 2006). After enumerating the five factors, US.C. §

3624 (c) (1) places one additional restriction on the BOP: *“the Director of the Burean of
Prison’s shall, to the extent practicable, ensure that a prisoner serving a term of imprisonment
spends a portion of the final months of that term (not to-exceed 12 months), under conditions ;\h‘at

will afford that prisoner & reasonablé opportunity*to-adjust to and prepare for the reentry’ of that
prisoner into the community. Such conditions'may include a community correctional facility: - :
“This language is mandatory: as the word “shall”. was nsed by-Congress. The key language in'the-
statute are the words “under conditions that will afford that prisoner a reasonable opportunity-to

adjust into the community™, - Had Congress believed that six months was adequate as-underithe »

-t t

- old statute; they would not have increased it to twelve months under the new statute. EAREL RN
\ Additi:)'naﬂy, the Act requires the 'respo;dent to ensure that each prc-rclcas‘e 'RRC‘ et
placement decision is. “of sufﬁcicnt duration to pfoyide the greate;st like]ihc;od of a successful
reintegration into the community.” 18 U.S.C. 3624 (c) (6) (C) (amended. This means that
- Bureau staff must approach every individual inmate’s assessment with the understanding thaf

he/she is now eligible for 2 maximum of -12 months pre-release RRC placement. As the author

of the Act, Congressman Danny Davis stated,



Director Regarding Cost of Incarceration and Supervision, to Chief .Probation and Pretrial
services office May 6, 2008).
(4)

A petition for a writ of habeas corpus under 28 U.S.C. § 2241 is correctly used to
challenge the manner in which a sentence is executed. See Reves-Requena v. United States, 243
F.3D 893, 900-01 (5® Cir. 2001). A § 2241 petition that attacks the manner in which a sentence
is. carried out or a determination affecting the length.of it%s duration “must be filed in-the same

district where the prisoner is incarcerated.” Pack v. Yusuff, 218 F.3d 448, 451 (5" Cir. 2000).

See Spencer v. Kemma, 523, U.S.1, 118 S.Ct. 978, 140 L.Ed. 2™ 43 (1998).
To prevail in & habeas corpus petition, the petitioner must show that he/she is “in custody
in violation of the Constitution or laws ar treaties of the United States.” 28 U.S.C: § 2241'(0)

(3): See Wilkinson v. Dotson, 544 U.S: 74, 85, 125 S.Ct. 1242, 161 L.Ed.2d 253 (2005); Preiser

- ¥. Rodriguez, 411 U.5. 475,486, 93 5.Ct: 1827,36 L.Ed2d 439 (1973) (stating thiat the ¥rit4has-

been sccepted as-the specific instrument to obtain release from [unlawful] .confihement:-

Congress, however, amended . that statute to provide additionqlly that the habeas court

“shall...dispose of the matter as-law and justigé require.” 28 U.S.C: § 2243. Invoking this

broader remedial language™ of -§ 2243; courts have construed federal statutory habcas to- offer -

forms of relief in addition to immediate release. Wilkinson, 544 U.S. at 85, 125 S.Ct.' 1242 o™

exarnple, a § 2241 may issue to shorten a prisoner’s sentence.

Preisner, 411 U.S. at 489, 93 S.Ct. 1827, to effect a “quantum change in the level of

custody, “Graham v. Broglin, 522 F. 2d 379, 381 (7th Cir. 1991); United States v. Jalili, 925 F.2d

880, 893 (6™ Cir. 1991) (Challenges to the placement, and not to the fact of federal conviction,

are properly brought under § 2241). .




“Today, few of those who return to their communities are prepared

for their release or receive any supportive services. When the ‘
prison door swings open, an ex-offender may receive a bus ticket

and spending moncy for a day or two. He/she generally has no
place to stay...”

. Senator Joseph Biden, now Vice President Biden stated,

“The Reducing Recidivism and Second Chance Act of 2007 will
belp make communities safer and ensure that former offenders
successfully trapsition back into society providing...and other
seryices 1o help ex-offenders reintegrate into the community and
become productive contributing members of our community. The
only way to close a revolving door is to open ancther one. The

Bill strengthens the BOP's ability to provide reentry services to
federal prisoners...:

For these benefits to take place, the BOP has to be willing to transfer inmate's to the RRC
centers beyond the six months that Director Harley Lappin is attempting to limit inmate’s too. —
Mr. Lappin cites “Our research that we*ve don for many reflects that many offenders who spc.i:d .-
more than six months in & halfway house tend to do worse rather than better. The six months

" séermls to be & limit for-ibst Gf the folks, at which time if they go fmuch beyond 'ﬂé}.tjii’{éy' tend to
fail more ofteri than offenders that "serﬁc“up‘ to six months.” (USSC Proccedmgs from the
Symposium’ on Alfernatives to' Incarceration at 267, July 14-15, 2008). As of this filing, Mr.

Lappin has niot been able to produce the “fesesirch” and an answer from FOIA ‘states there is no

* ‘research. Mr. Lappin further resists full implemientation of the Act ci'ﬁméfédgts_'.,"At" the "séfﬁie-" '

symposiilm, he stated halfwa'ﬁ house placézﬁer;t'acu;ally cost more per d&yd%;tf; ‘2 minimum ﬁof
low security instifution. As to the latter, the assertion is plainly wrong. According to the
Administrative Office of Courts’.most recent data, the per day cost of placement at a halfway
house is $62.é6 as opposed to $68.28 at other BOP facilities.

The balfway house per day figure is before the inmate pays 25% of his gross pay from

employment. (See attached Memorandum from Matthew Roland, A.Q.C. Deputy Assistant




1t is clear that the proper vehicle for this action is § 2241, The Eleventh Circuit relied

upon Lopez v. Davis, 531 U.S. 230, 236, 121 S.Ct. 714, 718, 148 LEd.2d 635 (2001) in it’s

holding in United States v. Warmus, 151 Fed. Appx. 783, 786, (1o Cir. 2005) (“A prisoner in

federal custody may bring an action under § 2241 to attack, inter alia, Bureau regulations.”)

Villiams v. Pearson, 197 Fed. Appx. 872,876, (1 1tk Cir. 2006) (citing Warmus and holding that

§ 2241 was the proper statute for bringing a suit challenging BOP regulations concerning
collection. of special assessment). Also see McDonald v. Sawyer, No 1:03-cv-235- RWS, 2003

WL 24046340, at *2 (N.D. Ga. Feb. 14, 2003). See collection of cases: Chambers v. U.S., 106

F.3d 472, 475 (2™ Cir. 1997); Coady v. Vaughn, 251 F.3d 480, 485 (3rd Cir. 2001); Jiminian v.

Nash, 245 F.34 144, 146 (2™ Cir. 2001); Hernandez v. Cambell, 204 F.3d 861, 864 (Sth Cir.

2001); Moni# v. McKinna, 208 F.2d 862; 865 (10th Cir. 2000). - .

As Judge Calabresi- stated in Levine v. Apker; 455 F.3'<in:71, 78-79" (2™ Cir. 2006),

- “Levine’s- petition- challenges ‘the place of his imprisonment, including the-differences in-the' - °

- manner-and conditions of imprisonment. {such as the degree of.physical:restriction -and>Tules *

goveming prisoner’s activities) that distinguish CCC’s from other BOP penal faci}itics. Levine’s .

-claim.is therefore not an attack. on theJawfulness of his sentence,.and is such- govémgd by §*

‘22417, Here,.the Pctiﬁoxier-is.algo attacking the manner in which the-sentence is ‘being: carried

out and hot the lawfulness of the semtence.' Therefore, as in'Levine'v. A‘”gkt;r , tﬁe approptiate”
vehicle to attack this issue is under 28 U.S.C. § 2241’. .
(3)
The BOP established a three-tiered administrative remedy procedure for federal
prisoner’s. See 28 CF.R. § 542.10 542.19 (2003). Under this system, an inmate ma)-' file a

formal grievance with the Warden if informal resolutions are not successful. See id. At § 542.13.




- especially. where -that policy has itf origin sbove the Bureau’s General ‘Counsel Office, it is -

-

Once the Warden denies an inmate’s grievance, the prisoner may appeal to the Regional
Director. If dissatisfied with that response, the inmate may pursue a final appeal 10 the BOP's
Office of General Counsel. See id. At § 542.15 (a). Administrative remedies have not been
exhausted until the inmate’s claim has been filed and der;icd at all levels. This process without
any request for extensions and any delays will take approximately 120 days (4 months) without
eit.her tier requesting an extension.

However, it must be noted, .that.each tier generally request’s an extension which can push
th.e time frame for full exhaustion of the remedies to 180 days (six months).

Extensions are sutomatic for each level as follows: 20 days for the Warden, 30 days for
Regional Director, and 20 days for General Counsel. While exhaustion of administrative

remedies generally bar direct resort to the. courts, that is not true wherepursuing admm:\sttatn(\c

remedies wounld-be futile because it is clear the claim-will be rejected: ‘Where an agency, suchas -

the .BOP, has .ddopted a.new. rule- or policy 'and announced that it: will follow that -polcy,

pointless.to require a:complaina.utj‘ to follow the administrative procedure. - The people who

would review- the Petitioner!s claim in the Bureau have absolutely- nospower to alter his» =

.placement in; an RRC for more than.six months, up to twelve-months. . The policy. which:would v . -~

have to be overturned is; the policy by the Bureau of Prisoner's Director, Harley Lappin.

Mr. Lappin is the top person in the BOP. Thus, an administrative appea.l could only work
io delay this matter. See Tasby v. Pratt, 2002 WL 1160071 at *2 (N.D. TEX. 2002) (where the
Bureau has adopted the policy and instructed it’s staff in the form of a Program Statement that

inmates are ineligible for early release under the circumstances for this case, the court finds that

presentation of the claims to the Bureau at the regional and national levels would, in fact, be

10




futile).

+

In fact, an administrative appeal would be more than futile in this case; it would completely
destroy any hope that the Petitioner has of receiving twelve months in an RRC, or mare than six months.
Even if the Petitioner could put together his complaint and appeals in the proper form in no time at
all, the Burean would still have ninety days without any extensions to respond to his request for
relief. As stated in James.v, United States Dept. of ﬁ.e_alﬂ th and Humpan Services, 824 F,2d 1132,
1139 (D.C. Cir. 1987), resort to administrative remedies is futile if there has been “a prior
indication from the agency that it does not have jurisdiction over the matter or it has evidenced a
strong position on the issue together with an unwillingness to reconsider.” Here, the BOP
Director, Harley Lappin has taken a strong position on the issue and has thus far been unwilling
to recogsider. ‘ See ./fu'on v LaMa.nng, 4 Fed. Appx. 232, 2001 WL 128349 (6th Cir. 2001); Q_og
v. Civilet, 668 F.2d 27, 28:29 (6th. Cir. 1982); Gutierrez v. United Sthteé, No, 03-cv-1232 (FB),
. 2003 WL. 21521739 (E.]}_.N‘.Y.,.{uly 3, 2003); Mci{arjl v. United States, 395 1.5..185, 200; 89 .
S.Ct. 161.‘57‘, 23 LEdZd }9.4 ,(}9_69). (.“,peﬁtiqger must show that the, adminigc;gﬁvc remedy-.is
inadequate or cannot proi(ide the r;lief requested for exception requirement to apply”).

The Petitioner. asserts, that he sheuld be gxcused from exheusting the, administrative

remedies, or better said; excysed from: even attempting.to “tilt at the ‘administrative windmills,”

Howard v. Ashcroft, 248 F.Supp2d 518, 533 (M.D. La. 2003), because the;adoption~of:Mr. .. . .

Lappin’s statement by the underlings at the BOP clearly demonstrates that the effort would be
futile.

The Petitioner finds support for a futility exception in McCarthy v. Madigan, 503 U.S.

140, 144 (1992), superseded by statute, 42 U.S.C. § 1997 (g) (a), which held, prior to the

enactment of the PLRA, that a judicially-imposed exhaustion requirement in Bivens actions

could be waived for futility. The court drew a distinction between statutorily-imposed

11
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exhaustion requirernent, and judicially-imposed exhaustion requirement, cﬁplaining that “where
Congress specifically mandates, exhaustion, is required. 1d at 144. But “where Congress has not
clearly required exhaustion, sound judicial discretion governs.” 1d.

Delineating the bounds of “sound judicial discretion,” the court noted that at least three
broad sets of circumstances™ excused adminisuative exhaustion: (1) where prejudice to the
prisoner’s subsequent court action “may result, for example from an unreasonable or indefinite
timeframe for administrative actions;™ (2) where the administrative agency may.not have the
authority “to grant effective relief;” or (3) “where the administrative body is shown to be biased
or has otherwise predeterrnined the issue before it.” Id. At 146-48. The Supreme Court has

stated that a-party may not be required to exhaust administrative procedures from were there is

no possibility -of Teceiving any type of relief. Booth v. Chuner, 532, U.S. 731, 741 n.6 (2001)

' S
(stating-the “without the possibilits;\bf somne relief,-the administrative officers weuld presumsbly: - *
have no authdity 0 #et-on-the subjeét of the complaint leaving the petitioner with nothing to -

. exhausb”)'. PN I

In number three of these excepﬁons — where “requiring administrative review. ., would

-+ '« be to- demand :a- futile act’- *that Petitioner -claims-entitlement to judicial  waiver. - 1d. At 148~

- (quoting Houghton-v. Sharver; 392, U.S: 639, 640:(1968). The Eleventh Circuit recognized stie. " .

A
]

statutory/judicial distinction given in McCarthy, indicatirig thal exceptions to judicieillylirﬁposéd '

exhaustion tequirernents remain available. See Richardson v. Rcﬂo 162 F3d 1338, 1374 ™

Cir. 1998), vacated on other grounds, 526, U.S. 1142 (1999) (*Although judicially developed
exhaustion requirements might be waived for discretionary reasons by courts; statutorily created

exhaustion requirements bind the parties and the cou;ts.); Hicks v. Jordon, 165 Fed. Appx. 7907,

7909 n.2 (11" Cir. 2006) (citing Richardson with approval and recognizing distinction between

12
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statutorily mandated and thus non-waivable exhaustion requirements, and judicially developed

and thus potentially waivable exhaustion requirements): Thomas v. Crosby, 371 F.3d 782, 814

.11 (11" Cir. 2004) (Tjoflat, C..J. concurring) (noting that, in § 2254 cases, “a Petitioner may
overcome a procedural bar by demonstrating ‘cause and prejudice’ for failure to exhaust state
remedies.”).

The important difference between “statutory” and “judicially-imposed” exhaustion, as
explained in McCarthy, is. that the failure to comply with the statutory exhaustion requirement
precludes jurisdiction, whereas failure to exhaust a judicially-imposed requirement counsels the
court to decline jurisdiction exception in it's “sound judicial discretion McCa;Ethx, 503 U.S. at
144. Any doubt left*by McCarthy whether the judicially imposed exhaustion requirement in §
2241 cases is a jurisdictional prerequisite has been resolved by the Stprerne Court’s opinio'h'_ in -

Bowlés v. Rissell, U.S. 127 S.Ct 2360, 168 LEd3=2d-96 (2007).. “The court in Bowles

determined .that the deadlines for filing ,a federal notice of .appeal ~were mandatory. &and

jurisdictional because they were statutorily, and not judicially, imposed; thus, n6 exceptions stich

.8s waiver or equitable tolling could apply. 1d. At2362. In coming to this conclusion, the-Court
.drew a distinction between statutery time rcqlﬁrcrr}ents .and court-fashioned: tie requirements,
“finding that only the.former could properly. characterized as *jurisdictional™®.1d.-At 2363. “The"
Court reasoned that under- Article - IIT, écctinn .'.1" of the Constitittion, “only .Goh‘gr'cs's" may
determine a lower federal court’s subject-matter jurisdiction; and thus “;t was improper for
courts to use the term “jurisdictional” to describe [judicially imposed] time prescriptions in rules
of court” Id. At 2365-66 (quoting Koantrick v. Ryan, 540 U.S. 443, 452, 124 S.Ct. 906, 157,

L.Ed.2d 867 (2004). -

The exhaustion requirement imposed in § 2241 cases has judicial, and not statutory
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underpinnings. Skinner v. Wiley, 355 F.3d 1293, 1295 (1™ Cir. 2004). In accordance with
Article III, Section 1 of the Constitution, that requirement may not be considered a limitation on
the Court’s subject-matter jurisdiction. Bowles, 127 S.Ct. at 2365-66. Because the exhaustion
requirement is judicially fashioned, a court has discretion to waive the requirement in it’s “sound
judicial discretion.” McCarthy, 503, U.S. at 144, 112 S.Ct 1081,

Thus the exceptions

recognized in McCarthy, including the futility exception, apply to the exhaustion requirement in

§ 2241 cases. See collection of cases; Beharry v. Ashcroft, 329, F.3d 51, 58 (2* Cir. 2003);

Woodall v. Federal Bureau of Prisons, 432, F.3d 235, 239 n.2 (3"1 Cir. 2005); Fuller v. Rich, 11

F.3d 61, 62 (5 Cir. 1994); Fazzini v. Northeast Ohio Correctional Center, 473 F.3d 229, 236

(6th Cir. 2006); Gonzalez v:0*Conpell, 355 F.3d 1010, 1016 (7th Cix. 2004);

Holman v. Booker

166 F:3d 347, 1998 WL 8644018, at *3 (10" Cir. 1998) (Table); Rodriguez v. Lamer, 60 F3d

745, ‘747" (11" Gir.- 1995) (stating- that, although' federa}- friSoners -mmust. exhaust ‘BOP

administrative rémedies, exhaistion requirement could-be waived). - :

o Suma e

Lat

Petitioner?s failure to exhaust administrative remedies should be-excused due to-futility.
Here, the BOP’s Director, Harley Lappin has publicly announced his position on the Second

Chancé Act. He publicly on.July 15, 2008, stated that although-Qongress had enacted: a' new

statute’ allowirig-up to twelve meriths in 4n RRC/halfway house, do not expect-any ‘substantial ...

move to increase-to: those fadilities as he is relying on “our Tesearch ‘that ‘showed for “most -

inmates greater than six months in a halfway house ar RRC wa-s nét productive. He further went.
on to say that is was cheaper to house an inmate in a low-security prison than it was to place
him/her in an RRC. He quoted the following figures: $48.00 per day for a low security bed, and
$64.00 per day for an RRC/halfway house bed (Sentencing Comrnission Symposium held

Washington D.C. July 15, 2008). Just two months prior to Mr. Lappin making this comment, his
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office forwarded figures to the Administrative Office of the Court’s Deputy Assistant Director,
Matthew Roland stating the following figures: $2,076.83 fro a low ‘security prison bed per
month, $1.905.92 for a halfway house bed, and $301.80 for home confinement. These figures
are before an inmate pays 25% of his weekly salary to the RRC facility for room and board. (See -
memo from Matthew Roland, Deputy Assistant Director of Administrative Office of the Court’s
dated-May 6, 2008). Based upon Mr. Lappin’s public comments regarding the Act ,the BOP has | d
taken a-position that they are not placing anyone in an RRC for longer-than six months despite
the Act granting all inmates the right to be considered for up to twclygmoﬁﬂis. What is further
evidence that the BOP is not considering inmates in good faith for more than six months, the
Community Lorrections Managers, Case Managers, and Counselors are enforcing that position

by not following -the guidelines set forth. In.summary, having the Petitioner to exht\i\%st- .
administrative remedies -would be futile. Mr. Lappin-has made it clear in his public comment ~ -

. -and through thepractices of his underlings-that he doesnot support anyone goingto'an RRCfor « -

more than six:-months.

- .. . - . - .
8. - [ -

Were the Petitioner bc' Tequired to pursue administrative remedies- despite the position . ...
+that Mr.-Lappin and: his staff has-taken-on the.issue, the Petitioner would-likely be near his-last- «. .t
twelve months:- Further, the.Director, Mr..Lappin-has already denied dhe Petitioner his requested. +.« ..
relief- when -he ‘went - ﬁubli:c '.with his comments. Therefore, the exhaustion ot: admiinistrative * - -
remedies should be subject to a futility and ir.repara,blc harm exception.
(6)
Tuming to the second of the three circumstances, the McCarthy Court said exhaustion of

administrative remedies could be excused. ‘‘Where prejudice to the prisoner’s subsequent court

action may result, for example from an unreasonable or indefinite timeframe for administrative
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actions,” the petitioner should be excused. ' !

The BOP’s administrative remedy is set-up like so: 1) The Petitioner must first file for an
informal resolution under BP-8 1/2. The staff has 10 days to respond to this informal resolution
request, 2) The Petitioner then files a BP-9 to the Warden giving the Warden 20 days to respond,
3) The decision of the Warden is appealed to the Regional Director under a BP-10 giving them
30 days to respond, and 4) The Regional Director’s decisian is appealed to the General Counsel

under BP-11 giving him 30 days to respond. Taking-these factors the administrative remedies

are as such:
1) Informal Resolution 8-1/2 — 10 days to respond.
2) Inmate files BP-9 to Warden ~ 20 days to respond.
3) Inmate has 20 days to appeal the BP-9 to'Regional Director with BP-10.
"+ -4) Regional Director has 30 days to‘resjaon'd.to-BP-l 0.c =
A -+~ 5) Inmate has 30 days.to appeal.the BP-10-decision to General Counsel with a -

- BP-11..
6) General Counsel has 30-days to respond.to BP-11.

. -Kéeping i mind, the.inmate dees not get-an-extension, but the BOP- can-extend each, -+ -
* Jevel as.follows: 20. days.for Warden, 30 days for.Regional:Director, and.30 day's:-fo'r"General SRR
| Counsel: -1t is' almost' dlways-certain thaf the Regional- Director and ‘General Counselask for |
extensions. * The total time for exhaustion could patentially take .140 days without extensidns,

and up to 220 days with extensions. For example of Exhaustion on the issue see Strong v.

Schultz, 599 F. Supp 2d 556 (D.N.J. 2005). In Strong, the court excused exhaustion for a second

time stating it took five months to exhaust the first time, and forcing exhaustion again would

effectively moot his § 2241 claim through no fault of his own. Id. at 561.
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Under BOP policy, the Petitioner must be considered for RRC placement between 17 —
19 months before his projected release date. With these set guidelines, the Petitioner cannot
begin his administrative remedies until he is below 17 months from release. The Petitioner is
prevented from beginning his administrative remedies before this time because neither his RRC
packet has been processed nor has the Warden had the opportunity to review it. This should be
done before the Administrative Remedies Program is utilized, as placement in an RRC would be
the remedy-sought and without yet appropriate review by the Warden and/or his designee, the

Petitioner has not been denied a 12 month RRC placement.

Citing Strong, at 558, he filed Administrative Reinedies before the appmpn'atc' time

frame, and General Counsel responded as follo(;vs:

“..As a result of the Second Chance Act of 2007, you will be 4
reviewed for RRC placement by your unit team between 17-19
-mionths of yéur projected télease date. If you are not satisfied with
the recommendation by staff when rendered, you may initiate a

‘Reguest for -Administrative Retedy at yowr local ifistition - « -\e:

(Administrative remedy Response No. 477229-AL, by Harrell
Watts dated May' 19, 2008). Mr. Watts is the National Inmate
Appeals Administrator.

4

. _Based upon these factors, the ?ctiﬁonqr has shown that the consideration period under

BOR policy of 17-19 months befor the projected relcase date is e e

. from baying,ample time, for exbaustion of the intemnal remedies and thé taking his issue 1o court.

By the time‘a full exhaustion could be had, the Petitioner would thén be inside the twelve months
before his release date making his petilion essentially moot. Again, the cx.hausﬁon requirement
should be subject to a futility and irreparable harm exception. Because, if this petition is granted,
Petitioner’s 12 months in RRC cbnfmerr;ent would begin before he would have time to fully
exhaust the remedies in this case. If required to exhaust, Petitioner would likely be irreparably

harmed in that he may lose the opportunity for 12 months in RRC confinement. Thcrefore,.lack
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of exhaustion should not foreclose the cxcrcis.c of this éourt’s jurisdiction, as it is the BOP’s
policy that prevents adequate time for exhaustion not the actions of the Petitioner.
CONCLUSION

When congress passed the Sccogd Chance Ac.t 2007, it was their intent that a prisoner
returning to society after serving a lengthy prison sentence would be afforded the greatest
amount of time in an RRC to assist him/her in succeeding in his/her reintegration back into the
community: When Congress modified 18 U.S.C. § 3624 (c), it is clear that “an undetlying
premise of these amendments is that more time an inmate spends in a CCC before he or she is

released from .BQ,?:custody, the more likely it is that his or her community reintegration will be
successﬁil~’~""St 5 'g"fat 562.

\u:

Althougthongrws granted the BOP discretion in decxdmg each Immate’s placcment, hxai
dmcreuon is hmltcd by quuumg that each placement is “of sufﬁcxcm durat-xon [not to cxcwd 12
' months] to pmwde the. grcaiest likelihood of successful- remtegrahbn nto tho commumty” 18
U.S.C-§ 3624 (¢) (6) By increasing the placement period to 12 mohths and reqmnng the.BOF’
to ensure that placements are long enough to provide “the greatest likelihood of successful

reintegration” Congrcss intended that each inmate-would be considered for a-placenient-of the

'. " 1phgést.diration-12: months-althou.gh the ulfimate may be. less than i2 months; 1f'wa.rrantcﬂ by b

- applicationi of thé § 3621 (b) faictors. “See Stmn at562; 0 C T T Teihen

A}

Wherefore, the.Petitioner asks this Honorable Court to GRANT this Writ of Habeas
Corpus and ORDER the BOP in good faith to consider Petitioper on an individgalizc basis using
the five factors set forth in 18 U.S.C. § 3621 (b) plus take into account the lang;lage in 18 US.C.
§ 3624 (c) (6) (C) granting him the maximum amount of time in the RRC to provide the “greatest

likelihood of successful reintegration into the community.” § 3624 (c) (6) (C).
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This __28th dayof

.

Japuary
ut

52014

Kent E. Hovind

06452-017

Berlin Federal Prison Camp

PO BOX 9000, Berlin,NH 03570 - _

s
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DATE: JANUARY 16, 2014

FROM: ADMINISTRATIVE REMED
CENTRAL OFFICE

TO : KENT E HOVIND, 06452-01
BERLIN FCI

REJECTION NOTICE - ADMINISTRATIVE REMEDY

S———

UNT: G UNIT QTR: G01-018L

P.O. BOX 69
BERLIN, NH 03570

FOR THE REASONS LISTED BELOW, THIS CENTRAL OFFICE APPEAL
IS BEING REJECTED AND RETURNED TO YOU. YOU SHOULD INCLUDE A COPY
OF THIS NOTICE WITH ANY FUTURE CORRESPONDENCE REGARDING THE REJECTION.

REMEDY ID
DATE RECEIVED
SUBJECT 1
SUBJECT 2 :
INCIDENT RPT NO:

REJECT REASON 1:

REJECT REASON 2:

754923-A1 CENTRAL OFFICE APPEAL

: DECEMBER 30, 2013
: RESIDENTIAL REENTRY CENTER REFERRALS

YOU DID NOT PROVIDE A COPY OF YOUR INSTITUTION
ADMINISTRATIVE REMEDY REQUEST (BP-9) FORM OR A COPY
OF THE (BP-09) RESPONSE FROM THE WARDEN.

YOU MAY RESUBMIT YOUR APPEAL IN PROPER FORM WITHIN
15 DAYS OF THE DATE OF THIS REJECTION NOTICE.




HOVIND, Kent .

Reg. No. 06452-017 ~ e
Appeal No. 754923-R1
Page One

Part B - Response

You appeal the decision of the Warden at FCI Berlin and request
additional Residential Re-entry Center (RRC) placement in
conjunction with Home Confinement placement under the Second Chance
Act - (SCA).

Placement in community programs are designed to provide transition
for inmates reintegrating into society near the end of their
sentences. Under Program Statement 7310.04, CCC Utilization and
Transfer Procedures, a number of factors are weighed in determining
a recommendation for RRC placement. Determinations are based on the
inmate’s needs, existing community resources, institutional
adjustment, length of sentence, and the need to provide for the safety
and security of the general public. Inmates are also considered
under the SCA which looks at the resources of the facility, nature
and circumstances of the offense, history and characteristics of the
inmate, statement of the court imposing the sentence, and any
pertinent policy statement by the U.S. Sentencing Commission.

A review of your appeal reveals you have an August 11, 2015, projected
release date. Your Unit Team considered your individual situation,
programming and transitional needs pursuant to the above criteria and
recommended 182 days of Home Confinement placement. This placement
was determined to be sufficient to provide you the greatest likelihood
of successful reintegration into the community. Staff are afforded
broad discretion in reaching this decision and you present no evidence
this discretion was abused. Accordingly, your appeal is denied.

If you are dissatisfied with this response, you may appeal to the
General Counsel, Federal Bureau of Prisons. Your appeal must be
received in the Administrative Remedy Section, Office of General
Counsel, Federal Bureau of Prisons, 320 First Street, N.W.,
Washington, D.C. 20534, within 30 calendar days of the date of this
response.

Date: December 12, 2013 L. WOOoD /
ionfl Director




REQUEST FOR ADMINISTRATIVE REMEDY

Part B - Response
Namezw Admin. Remedy Case Number: 754923-F1

Reg. No.: 06452-017 Unit: G Unit

This is in response to your Request for Administrative Remedy, dated October 2, 2013, in which
you request consideration for six months of Residential Reentry Center (RRC) placement in
addition to six months of Home Detention placement.

Records reflect that you were reviewed in accordance with the Second Chance Act of 2007 on
October 15, 2013, and recommended for six months of Home Detention placement to begin on
your Home Detention Eligibility date of February 11, 2015. The Unit Team noted your strong
famil§ ties, lack of substantial transitional needs, and overall low risk assessment as the rationale
for the recommendation. The Unit Team believes this placement is of sufficient duration and
will provide the greatest likelihood of successful reintegration.

Accordingly, your Request for Administrative Remedy is denied.
If you are not satisfied with this decision, you may appeal to the Regional Director at Bureau of
Prisons, Northeast Regional Office, U.S. Customs House, 7™ Floor, 2™ and Chestout Streets,

Philadelphia, Pennsylvania, 19106. Your appeal must be received in the Regional Office within
20 calendar days of the date of this response.

_8':4\4/4 oy /030 (3

Deborah G. Schult, Ph.D., Wax_'den X Date




4, Correctional Com%eler' & Conments (Ateps Taken to Reso,lwa)

| Correctfefial Counddior

Date .
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| INPORMAL nmmon .

// k;MT , “Reg. No. OJ?SZ 01‘7
D:gea Io'ﬁﬂ

Inmate Name:, /6:
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Date: '10/15/201."! _

Trmate’s Signatyre:.

On October 15, 2013, you were reviewed In accordance with the Second Chance Act of 2007. The Unit Team
*considered your need for services, public safety, and the necessity of the Bureau to manage its inmate
- population. You were determined to be appropriate for Home Detention plaoement based on your limited

-transitional needs. This placement recommendatiaq Is of sufficient duration to provide the greatest likelihood of .
succassful reintegration into the communif
5. mﬁmmal Réaolu ion *
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